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Page 2: About you    

Are you responding as an individual or on behalf of an organisation?   

on behalf of an organisation   

  

Which of the following best describes you? (If you are a professional or academic, but not in a subject 

relevant to the consultation, please choose "Member of the public".)   

No Response   

  

Please select the category which best describes your organisation   

Representative organisation (trade union, professional association)   

  

Please choose one of the following; if you choose the first option, please provide your name or the name 

of your organisation as you wish it to be published.   

I am content for this response to be attributed to me or my organisation  

 
Name or Name of Organisation  
Scottish Football Association  

  

Please provide details of a way in which we can contact you if there are queries regarding your response. 

Email is preferred but you can also provide a postal address or phone number. We will not publish these 

details.   
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Page 7: Your views on the proposal    

Q1. Which of the following best expresses your view of the proposal to introduce strict liability for football 

clubs in Scotland?   



Fully opposed  

 
Please explain the reasons for your response  
The Scottish FA welcomes any initiative that will lead to a positive change of behaviour in football 

supporters. In our opinion, the introduction of strict liability will not not do this (see below re lack of 

evidence regarding the effectiveness of strict liability). The Scottish FA has, over the last year,  

Q1. Which of the following best expresses your view of the proposal to introduce strict liability for football 

clubs in Scotland?   

strengthened its rules in relation to unacceptable conduct of spectators within its jurisdiction and will 

continue to do so where it believes said rule changes will bring about improvements in behaviour.  

  

Q2. Could the aims of this proposal be better delivered in another way (without a Bill in the Scottish 

Parliament)?   

Yes (if so, please explain below)  

 
Please explain the reasons for your response  
As per our response to question 1, we believe in anything that can be done to improve the behaviours of 

spectators. There are a number of ways that this can be achieved which, when taken together, should lead 

to further improvement to build on the significant steps forward that have been taken over the last 20-30 

years, in Scottish society including Scottish football. These include: 1. A strengthening of rules where it 

can be shown that these are likely to lead to an improvement in the behaviour of spectators; 2. Greater 

education from school-age upwards to ensure that there is a clear understanding in relation to what is 

acceptable behaviour and what is not in a modern, culturally diverse 21st Century Scotland. The Scottish 

FA, through our equality and diversity team, are committed to this and will continue to take a lead within 

the footballing context of wider societal issues; 3. The role of Supporter Liaision Officer should be further 

embraced and strengthened in this context. The Scottish FA, together with the Scottish Government, have 

already provided funding to Supporters Direct Scotland to assist with the development of this concept and; 

4. Consideration should be given to an amendment in legislation to allow clubs to apply for civil/summary 

banning orders to give greater weight to the banning of supporters who show unacceptable conduct within 

their stadia. This would allow the clubs to get orders that would apply throughout football in Scotland as, at 

present, they only have authority over their own grounds and even this is difficult to police without the force 

of a banning order behind it.   

  

Q3. What do you think would be the main advantages, if any, of holding clubs responsible for the 

behaviour of their supporters?   



Clubs are responsible for the behaviour of their spectators. Article 28.1 of the Scottish FA Articles of 
Association is clear in its terms: "Each club must take all such steps as are reasonably practicable to 
ensure the safety, good conduct and good behaviour of its spectators on any ground".  
  
In this context it is for the club to show that it has taken all reasonably practicable steps not for the 
Scottish FA to show that it has not.  
  
The remaining parts of Article 28 build on the concept of Article 28.1. In particular Article 28.14 which 
states "Guidance in respect of the application of the terms of this Article 28 shall be promulgated by the 
Scottish FA Board from time to time. Observance of such guidance by a club...in an alleged incident of 
Unacceptable Conduct, shall be taken cognisance of in respect of any proceedings under the jurisdiction 
of the Judicial Panel Protocol and, in particular, as regards whether such club...has done all that it was 
reasonably practicable for it to do or to have done in the circumstances."  
  
It should be noted that this guidance was considerably strengthened by the Scottish FA in relation to its 
application to this season's Scottish Cup and other matches that fall under the jurisdiction of the Scottish 
FA regarding Unacceptable Conduct. This includes significant additional obligations placed on clubs in 
relation to their actions post a match having taken place where alleged Unacceptable Conduct occurred.  
  
It should also be noted that adherence to the guidance does not automatically mean a club has no case 
to answer. They still require to evidence that they have taken all steps as are reasonably practicable.  

  

  

Q4. What do you think would be the main disadvantages, if any, of holding clubs responsible for the 

behaviour of their supporters?   

Not applicable - The clubs are responsible - see answer to question 3.  
  

  

Page 11: Behaviours and sanctions    

Q5. If there is to be a system of strict liability, which of the following behaviours do you think should be 

covered (choose all that apply)--   

Please explain the reasons for your response  
We have not responded as we do not believe there should be such a system.  

  

Q6. If there is to be a system of strict liability, which of the following sanctions do you think should be 

available (choose all that apply)--   

Please explain the reasons for your response  
We have not responded as we do not believe there should be such a system.  

  



Page 13: Financial implications    

Q7. Taking account of both costs and potential savings, what financial impact would you expect the 

proposed Bill to have on:   

 

 
   

Significant 

increase in 

cost  

Some  
increase 

in cost  

Broadly 

costneutral  
Some  

reduction 

in cost  

Significant 

reduction in 

cost  
Unsure  

 

(a) Football clubs  X                 

(b) Football 

supporters and 

other individuals  
X                 

(c) Scottish  
Government and 

public sector bodies  
(such as Police 

Scotland)  

      X           

 

Please explain the reasons for your response.  

Football Clubs If strict liability is introduced, there is likely to be significant cost increases - either due to the 

payment of fines imposed on clubs, or where additional segregation is required. It is proposed that this Bill 

apply throughout the game in Scotland and, it should be noted that there are a number of levels of the 

game where segregation is not generally required. However, for a system of strict liability to be effective, 

there will need to be a very clear demarcation between different sets of supporters. Football supporters 

and other individuals The increased costs referred to in our response to 7 (a) would most likely be borne 

by the customer (i.e. the fan/supporter). Scottish Government and public sector bodies (such as Police 

Scotland) Many of the activities that are referred to are criminal activity and, therefore if this activity is not 

reduced - we are not aware of any evidence to suggest that strict liability would have the intended effect of 

reducing this activity - we are unclear of how this would affect these costs.  

  

Page 14: Equalities    

Q8. What overall impact is the proposed Bill likely to have on equality, taking account of the following 

protected characteristics (under the Equality Act 2010): age, disability, gender re-assignment, marriage and 

civil partnership, pregnancy and maternity, race, religion and belief, sex, sexual orientation?   

Neutral (neither positive nor negative)  

 
Please explain the reasons for your response  
As stated, we are not aware of any evidence to show that strict liability will change behaviour. As per our 

previous responses we believe that education will have the greatest impact and we believe this should be 

the focus both within football and wider Scottish society.  

  

Q9. In what ways could any negative impact of the proposed Bill on any of these protected characteristics 

be minimised or avoided?   



We are unclear as to how the negative impacts referred to above could be minimised or avoided.  
  

  

Page 16: Sustainability of the proposal    

Q10. Do you consider that the proposed Bill can be delivered sustainably, i.e. without having likely future 

disproportionate economic, social and/or environmental impacts?   

Unsure  

 
Please explain the reasons for your response.  
We are unclear as to the potential impacts from this perspective.  

  

Page 17: General    

Q11. Do you have any other comments or suggestions on the proposal to introduce strict liability for 

football clubs in Scotland?   

There are a number of further points that the Scottish FA would like to make, some in relation to the 
general proposition of introducing strict liability and others to hopefully provide some helpful clarity in 
relation to the points made within the consultation document.  
  
It is important to acknowledge that the vast majority of games within Scotland take place each week with 
supporters behaving impeccably. When we compare ourselves to other parts of Europe we would 
suggest that the general outlook is favourable. In the recently published UEFA Fair Play Rankings for 
season 15-16 relating to spectator behaviour in UEFA competitions, we were ranked 12th of the 55 UEFA 
countries. Against this backdrop, for logical natural justice reasons - and notwithstanding the fact that we 
are unaware of any evidence to show strict liability changes fan bahaviour - the members of the Scottish 
FA do not believe that it is appropriate for a club to be responsible for the behaviour of its fans where it 
can evidence that it has taken all reasonably practicable steps to prevent such behaviour taking place.  
  

 

Q11. Do you have any other comments or suggestions on the proposal to introduce strict liability for 

football clubs in Scotland?   



We have on a number of occasions in our response referred to the fact that we are unaware of any 
evidence to show that strict liability changes the behaviour of spectators. Indeed there are a number of 
examples across Europe, including within Scotland, to show that where strict liability has been applied it 
has not changed behaviour. One specific example is around pitch incursions. Following a pitch incursion 
by a Scotland fan during our Euro 2016 qualifier against Georgia at Ibrox Stadium, the Scottish FA was 
fined by UEFA on the basis of strict liability. This did not prevent another supporter from invading the 
pitch during our subsequent Euro 2016 qualifier against Poland at Hampden Park, which led to a further 
fine for the Scottish FA as well as increased stewarding costs to attempt to prevent reccurence.  
  
There are also a number of obvious flaws in the concept of strict liability which require to be considered; 
one being the 'trojan horse' effect (i.e. where fans of one club intentionally go into another area of the 
ground to carry out unacceptable conduct with the aim of that other club being punished) which could be 
exacerbated if strict liablility were introduced. Another issue, as referred to earlier in our submission and 
linked to the 'trojan horse' effect, is the absolute requirement for segregation. As stated above, there are 
parts of the Scottish game where segregation is not required and it would be regrettable if a consequence 
of the introduction of strict liability leads to this tradition being ended. A further point which should not be 
lost in this context is the situation where a set of fans intentionally take part in unacceptable conduct to 
cause their club or national association (in the context of international fixtures) to be punished. This may 
seem fanciful but, evidence of it was seen last summer at the finals of Euro 2016 in the conduct of the 
Croation supporters, many of whom wished to cause trouble for the hierarchy of the Croatian FA.   
  
The consultation paper refers to forms of strict liability as currently imposed by UEFA and the Football 
Association.   
  
In relation to the system employed by UEFA, as stated, we are not aware of any evidence to show that 
this has changed behaviour. We are also led to believe that UEFA may be considering a modification of 
this system which would introduce the concept of reasonably practicable steps as a mitigator or indeed a 
defence (similar to the FA system - see below).   
  
The FA's system of strict liability applies solely in relation to discriminatory behaviour. When one looks 
carefully at the wording of the FA regulations it is in fact the case that, what appears to be limited strict 
liability is actually a system where, for sanctions to be imposed, it must be established that there were 
failures by the club concerned which caused or at least permitted the discriminatory conduct to occur (in 
this scenario it is also important to note that, unlike the Scottish system currently in place, it is for the FA 
Commission to make a finding of failure to discharge, not for the club to establish that it took reasonably 
practicable steps).  
  
The consultation paper refers to FIFA's view of "Government intervention" in footballing matters. FIFA is 
the world governing body of football and, it is within this context that the Scottish FA has an obligation to 
abide by the rules and regulations of FIFA. In terms of the FIFA Statutes, article 14 (Member 
associations' obligations) it states that "member associations have the following obligations:... (i) to 
manage their affairs independently and ensure that their own affairs are not influenced by any third 
parties in accordance with art. 19 of these Statutes. It goes on to state that "violation of the 
abovementioned obligations by any member association may lead to sanctions provided for in these 
Statutes" and further states that "violations...may also lead to sanctions, even if the third-party influence 
was not the fault of the member association concerned".  
  
Article 19 of the FIFA Statutes referred to, states "Each member association shall manage its affairs 
independently and without undue influence from third parties".  
  
The Scottish FA is aware of the degree of scepticism around the use of this article by FIFA and the 
suggestion that it only applies to Government interference. It should be noted in this regard that, on 3 July 
2006, FIFA suspended the Greek Football Association (meaning the country who were the then current 
European National Champions and its clubs could not take part in international competitions) following a 
threat by the Greek Parliament to bring in legislation which would have increased its influence over sport. 
The matter was only resolved on 12 July 2006 when, following discussions involving FIFA, the Greek FA 
and the Greek Parliament, the legislation was amended so as to omit football from its scope.  
  
During the consultation period the Scottish FA appreciated the opportunity to discuss this matter with Mr 

Dornan MSP and, as part of that discussion, Mr Dornan referred to the proposal at the Scottish FA's AGM 

of 2013 which sought to introduce strict liability. This proposal was overwhelmingly rejected by the 

membership of the Scottish FA and caused the Scottish FA to reflect on the best way to take this matter  



Q11. Do you have any other comments or suggestions on the proposal to introduce strict liability for 

football clubs in Scotland?   

forward. There is no doubt that it would make the prosecutorial role of the Scottish FA far easier to have a 
system of strict liability and, for this reason, it could be seen as attractive for the Scottish FA to adopt 
such a system. However, the members of the Scottish FA are clear that there are a number of flaws with 
such a system and in particular are clear that, if we are looking for a system that changes behaviour, that 
system is not strict liability.  
  
The Scottish FA will continue to look for ways to enhance our current rules in this area as we have done 
in the current season and we will also continue to embrace the other activities set out in this response 
which we believe are the appropriate way forward to remove the remaining elements of unacceptable 
conduct within the Scottish game and Scottish society in general.   
  
As a final point, we note that since this consultation was launched, Lord Bracadale has been invited by 
the Scottish Government to undertake a review into Scottish Hate Crime legislation, which will include 
legislation that applies to the conduct of football supporters. The Scottish FA is of the view that the 
outputs of this review will be a key component to taking forward some of the issues around unacceptable 
conduct within a footballing context and look forward to seeing the recommendations that follow from said 
review.  

  

  


